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IN THE 


United States Court of Appeals 


For tHE Disreicr or CotumsBia Circuit 


No. 13,867 


JOHNNIE C. DUNCAN, Appellant, 
v. 


ARTHUR E. SUMMERFIELD, Postmaster General of 
the United States, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal, docketed May 13, 1957, under the pro- 
visions of Title 28, Sec. 1291, United States Code, from an 
Order of the United States District Court for the District 
of Columbia entered March 11, 1957, granting summary 
judgment to the defendant, appellee herein; this Court 
having extended the time for docketing to June 13, 1957 
and the time for filing appellant’s brief to June 27, 1957. 
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STATEMENT OF THE CASE 


Plaintiff-Appellant, (these facts are taken from appel- 
lant’s affidavit, J.A. 5-13 incl.) a preference eligible in- 
definite appointee as a regular letter carrier in the city 
post office in Washington, D. C. was suspended from duty . 
without pay for security reasons effective as of the close of 
business on October 23, 1953 (J.A. 6). On November 2, 
1953 formal charges were presented against him by the 
Personnel Security Office of the Postmaster General under 
the provisions of Executive Order 10450. On February 12, 
1954, after charges, answer and hearing in the said proceed- 
ings, he was removed from his position on an adverse find- 
ing of the Personnel Security Board (J.A. 8). He had 
been cleared on identical charges in 1949 by the depart- 
mental Loyalty Board (J.A.6). At no time did he acquiesce 
or give evidence of having acquiesced in the action of the 
Postmaster General. To the contrary, he appealed in 
March of 1954 to Senator Estes Kefauver who secured 
from the Postmaster General a review of the appellant’s 
removal, although the review produced an adverse result 
(J.A. 89). On March 30, 1954, appellant wrote to the 
President of the United States, at whose insistence the 
Postmaster General again reviewed appellant’s case with 
an adverse finding, dated April 29, 1954 (J.A. 9). At the 
same time appellant learned that Kendrick M. Cole had filed 
suit in the United States District Court for the District of 
Columbia praying for a declaratory judgment and an order 
restoring him to his position in the Department of Health, 
Education and Welfare. Appellant, was advised that the 
Cole case was identical in all material respects with his 
own and to await a final decision in the Cole case as de- 
terminative of his own rights (J.A. 10). While awaiting 
the final result in the Cole case, appellant continued to 
seek administrative relief as others had done successfully. 
He requested and received a determination of suitability 
for employment in the Federal Service from the Civil 
Service Commission on June 6, 1955 (J.A. 10-11). He 
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then learned that this Court had upheld the decision of the 
Trial Court against Cole, but was told that Cole was 
applying to the Supreme Court for certiorari (J.A. 11). 
He wrote to Senator Thomas Hennings asking that his 
Sub-Committee on Constitutional Rights look into his case 
(J.A. 11). On March 27, 1956 he wrote to the Postmaster 
General and asked for a review of his case only to be told 
on April 9, 1956 that on a review of his case his request 
was denied (J.A. 11-12). On June 11, 1956 the Supreme 
Court reversed in the Cole case. On June 13, appellant’s 
case was presented in a public hearing of the Hennings’ 
Committee (J.A. 12). On June 29, 1956 appellant again 
wrote to the Postmaster General and asked for reinstate- 
ment on the authority of the Cole decision (J.A.12). By a 
letter dated June 29, 1956 the Postmaster General told ap- 
pellant that the Attorney General was studying the effect 
of the Cole decision (J.A. 12). On August 3, 1956 appellant 
again requested reinstatement (J.A. 12). By a letter dated 
August 28, 1956 his request for reinstatment was de- 
nied on the ground that he had been guilty of laches 
(J.A. 12-13). On September 17, 1956 the Civil Serv- 
ice Commission said in answer to an appeal filed 
with them on September 17, 1956 that they were with- 
out authority to order appellant’s reinstatement and in- 
formed him that he had exhausted his administrative rem- 
edies before the Commission (J.A. 13). On October 24, 
1956 he filed his suit. The trial court entered an order 
granting defendant’s motion for summary judgment on the 
ground of laches. It is from that order that this appeal 
is taken. 


POINT RAISED ON THIS APPEAL 


Appellant’s suit was not barred by laches since there 
was no indication of acquiescence during the time that 
appellant was seeking administrative relief and he was 
justified in waiting to file his suit until the Supreme Court 
had acted in Cole v. Young. 
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SUMMARY OF ARGUMENT 


Appellant was justified in awaiting the final decision of 
the Cole case by the Supreme Court and while doing so kept 
the Postmaster General on notice that he had no intention 
of acquiescing in the Postmaster General’s adverse de- 
cision and made bona fide, if unsuccessful, attempts to 
secure his reinstatement by Administrative action. 


ARGUMENT 
1. Factors Necessary to Constitute Laches 


A suit is held to be barred on the ground of laches or 
stale demand where and only where the following facts 
are disclosed: 


a. An invasion by the defendant of the complainant’s 
rights. (This element was present in the instant case.) 


b. Delay in asserting the complainant’s rights. (In the 
instant case the appellant continued to assert his rights 
in administrative channels knowing that other claimants 
had been successful in following this procedure.) Appel- 
lant’s only delay was in filing his suit. 


c. Lack of knowledge or notice on the part of the de- 
fendant that the complainant would assert the right on 
which he bases his suit. (In the instant case, the defend- 
ant was kept on notice from the beginning to the end that 
complainant was asserting his right and would continue 
to do so.) 


d. Injury or prejudice to the defendant in the event re- 
lief is accorded to the complainant. (Defendant took no 
action based on a belief that appellant had acquiesced in 
the defendant’s action.) 


2. Appellant Justified in Awaiting Decision of Supreme Court 
in Cole Case Before Filing Suit 


In State ex rel. Prior v. Kansas City (1929), 261 S.W. 
112, an action for mandamus to restore plaintiff as assist- 
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ant gas inspector of the city and to recover salary after he 
was discharged, it was held that the evidence did not show 
that plaintiff was guilty of such laches as prevented his 
recovery, where, although the delay was twenty-four months 
in formally asking reinstatement and in bringing suit, plain- 
tiff refrained until a case on all fours, and which was au- 
thority for him, was decided, and brought his suit and 
made demand for reinstatement within four or five months 
after the final decision in the other case was rendered. 


In State ex rel. Bennetts v. Duncan, (1913) 47 Mont. 447, 
133 P. 109, an action for mandamus by a policeman to com- 
pel reinstatement to the city police force, it was held that 
the trial court did not abuse its discretion in holding that 
the plaintiff was not open to the imputation of laches, 
upon evidence to the effect that although thirteen of the 
policemen who were discharged from the police force at 
the same time, April 28, 1910, as plaintiff, at once insti- 
tuted proceedings to secure their reinstatement, plaintiff, 
acting upon the assumption that these proceedings would 
determine the controverted question of law involved, noti- 
fied the mayor that he would not acquiesce in his removal, 
and that he would hold himself in readiness to be restored 
to active duty service, in case it was determined that the 
mayor’s action was illegal and when it was finally deter- 
mined that the mayor was without authority to reduce the 
force by summary removal therefrom, plaintiff demanded 
of the mayor that he be reinstated, and upon the latters 
refusal, brought the proceedings within fifteen days after 
the order of May 31, 1911, reinstating the other members 
of the force. 


In People ex rel. Tierney v. Scannell, (1899), 27 Mise. 
662, 59 N.Y.S. 679, a motion for a writ of mandamus direct- 
ing the reinstatement of the petitioner to his former posi- 
tion in the municipal fire department was granted where 
he applied for such writ less than four months after the 
decision by the highest court of the State, in the case of 
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another employee, similar in all material respects to peti- 
tioner’s that his removal was illegal. 


3. Appellee Had Notice From Beginning and at All Time That 
Appellant Would and Did Assert Right on Which Suit Is 
Based 


As was said in Elchibegoff v. U.S., 106 C. Cls. 541, 561, 
‘*He protested all over the lot’’ and each protest was car- 
ried to the defendant on a demand for review, reconsidera- 
tion or reinstatement. In the Elchibegoff case, the Court 
of Claims said: 


‘‘The defendant raised the question of laches. How- 
ever, it seems in going over the entire record that 
the plaintiff allowed no grass to grow under his feet. 
If there ever was a case in which a man was active in 
trying to secure his rights, the plaintiff was in this 
instance. He protested all over the lot. He wrote 
the Civil Service Commission, (as did appellant) ; he 
wrote the Bureau of Economic Warfare (appellant 
wrote the Postmaster General many times); he wrote 
the President (as did appellant); he insisted on rein- 
statement (see appellant’s affidavit in the appendix, 
p. 5); he filed suit in the United States District Court 
(this is the only thing that appellant had not done prior 
to the institution of the instant suit), and finally, after 
exhausting all other avenues of protecting his rights 
he filed suit in the United States Court of Claims.’’ 
(Appellant has not done this.) 


4. Appellant Entitled to Reinstatement Under Cole v. Young 


The only differences between the instant case and the 
Cole case lie in the names of the appellants and the Agencies 
from which they were dismissed. 
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CONCLUSION 


It is respectfully submitted that the decision of the Trial 
Court must be reversed and judgment entered for appel- 
lant on the ground that appellant was not guilty of laches 
for the reasons that he kept the Postmaster General on 
notice with frequent attempts to secure administrative re- 
lief from the wrong done him while he awaited the out- 
come of a claim identical with his in Cole v. Young. 


Respectfully submitted, 


Byron N. Scorr 
Attorney for Appellant. 
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1 
JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


No. 4202-56 


Jounniz C. Duncan, 213-34th Street, N. E. Washington, 
D. C., Plaintiff 


Vv. 


ArtHurR FE, SomMMERFIELD, PosTMASTER GENERAL OF THE 
Unirep States, Washington 25, D. C., Defendant 


Filed Oct. 24, 1956 


Complaint for a Declaratory Judgment and Mandatory Injunc- 
tion Ordering the Postmaster General to Reinstate Plain- 
tiff in His Position as a Letter Carrier, in the Washington, 
D. C. Office 


Plaintiff, by and through his attorney, Byron N. Scott, 
for his complaint against the defendant, alleges as fol- 
lows: 


First: Jurisdiction of this court over the subject matter 
is founded upon 28 U.S.C. 1331, 1332, 2201 and 2202; 5 
U.S.C. 22-1 and 1009 and Sections 11-305 and 306 of the 
District of Columbia Code. 


Srconp: Plaintiff is a citizen of the United States, a 
resident of the District of Columbia, and at all times re- 
ferred to in this complaint was employed in the Classified 
Civil Service as an indefinite appointee and brings this 
action in his own right. Defendant Arthur E. Sommer- 
field is the Postmaster General of the United States whose 
official residence is in the District of Columbia. 


Tuirp: On or about October 23, 1953, Roy M. North, 
Postmaster, United States Post Office, Washington, D. C., 
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notified the plaintiff that he had been suspended from 
duty without pay effective as of the close of business on 
October 23, 1953, and that this action had been taken for 
security reasons and in accordance with instructions re- 
ceived from the Post Office Department. 


2 Fourto: On or about November 2, 1953, formal 

charges were presented against plaintiff by D. H. 
Stephens, Personnel Security Officer of the Office of the 
Postmaster General under the provisions of Executive 
Order 10450, dated April 27, 1953. 


Frrra: On or about February 12, 1954, plaintiff was 
notified by N. R. Abrams, Assistant Postmaster General, 
that ‘‘Under the provisions of Section 5 of the Security 
Regulations of the Post Office Department, the Post- 
master General has ordered your removal from the Postal 
Service for the reasons set forth in the letter addressed to 
you by the Personnel Security Officer under date of No- 
vember 2, 1953.’’ 


SrrH: On or about June 19, 1956, plaintiff demanded 
of defendant Sommerfield that he be restored to duty but 
defendant Sommerfield refused and continues to refuse 
to do so. 


Wuenrerore, the premises considered the plaintiff prays: 


1. That an order be entered herein declaring the said 
separation to have been illegal and unwarranted, and 
setting aside the action of the Postmaster General sus- 
pending and separating plaintiff from the Postal Service 
on October 23, 1953 and February 12, 1954 respectively. 


2. That a mandatory injunction issue directing defend- 
ant Arthur E. Sommerfield, Postmaster General of the 
United States, to take or cause to be taken appropriate 
action to reinstate and restore plaintiff to the position 
as mail carrier held by him at the time of his suspension 
on February 12, 1954. 
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3. And for such other and further relief as to this court 
may seem just and proper. 


Byron N. Scort, 
Byron N. Scott, 

Attorney for the Plaintiff 
517 Wyatt Building 
Washington 5, D. C. 
STerling 3-1025 


Filed Dee. 27, 1956 
Answer 


Now comes the defendant, Arthur E. Summerfield, Post- 
master General of the United States, and in answer to 
plaintiff’s complaint says as follows: 


1. Defendant denies each and all of the allegations con- 


tained in the first paragraph of said complaint. 

2. Defendant admits each and all of the allegations con- 
tained in the second paragraph of said complaint, except 
defendant alleges that the plaintiff at the time of his re- 
moval from the postal service was a regular letter carrier 
in the city post office in Washington, D. C. 

3. Defendant admits each and all of the allegations con- 
tained in the third paragraph of said complaint. 

4. Defendant admits each and all of the allegations con- 
tained in the fourth paragraph of said complaint. 


5. Defendant admits each and all of the allegations con- 
tained in the fifth paragraph of said complaint. 


6. Defendant admits each and all of the allegations con- 
tained in the sixth paragraph of said complaint. 
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AppITIONAL DEFENSES 


That as additional and affirmative defenses to plaintiff’s 
complaint defendant alleges as follows: 


First Defense 
That plaintiff’s complaint fails to state a cause of action 
in favor of plaintiff and against defendant upon 
which relief may be granted. 


Second Defense 


That plaintiff had notice of all of the facts and all of 
the acts of defendant set forth in said complaint and 
nevertheless refrained from commencing this action until 
October 24, 1956, and has thereby been guilty of such laches 
as should in equity bar the plaintiff from maintaining 
this action. 

Wuererore, defendant prays that the complaint be dis- 
missed with costs to the defendant. 

Grorcp Cocuran Dovs 
George Cochran Doub 
Assistant Attorney General 
Donaup B. MacGutneas 
Donald B. MacGuineas 
Attorney, Department of Justice 


Howarp SHapiro 
Howard Shapiro 
Attorney, Department of Justice 


Filed Jan. 18, 1957 
Motion for Summary Judgment 


The plaintiff Johnnie C. Duncan, by Byron N. Scott, 
his attorney, hereby moves the Court to enter summary 
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judgment in the above entitled cause for the plaintiff in 
accordance with the provisions of Rule 56(a) and (c) of 
the Federal Rules of Civil Procedure, on the ground that 
the pleadings and the affidavit hereto attached, and marked 
exhibit A shows that the plaintiff is entitled to judgment 
as a matter of law. 
Byron N. Scorr 
Attorney for Plaintiff 

Sir: 


Please take notice that upon the annexed affidavit of 
Johnnie C. Duncan, duly sworn to January 2, 1957, and 
upon the pleadings herein and all the proceedings hereto- 
fore had herein, the undersigned will move this court on 
the 30th day of January, 1957, at 10 o’clock in the fore- 
noon or as soon thereafter as Counsel can be heard for 
an order under Rule 56 of the Federal Rules of Civil Pro- 
cedure for summary judgment in favor of the plaintiff 
upon all of the grounds as set forth in the moving papers 
herein and for such other and different relief as to the 
Court may seem just and proper in the premises. 


Dated: January 18, 1957 


Brron N. Scorr 
Byron N. Scott 
Attorney for the Plaintiff 
517 Wyatt Building 


Filed Jan. 18, 1957 


Plaintiff’s Affidavit in Support of Motion for 
Summary Judgment 


District oF CoLUMBIA, SS: 
Johnnie C. Duncan, being duly sworn, deposes and says: 


1. I am a citizen of the United States, of legal age and 
a resident of the District of Columbia, residing at 213-34th 
Street, N. E., Washington, D. C. 
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2. I am the Plaintiff in Civil Action No. 4202-56 in the 
United States District Court for the District of Columbia, 
the same being a complaint for a declaratory judgment 
and mandatory injunction ordering the Postmaster Gen- 
eral to restore me to my position as a letter carrier, in the 
Washington, D. C. Post Office. 


3. On October 23, 1953, and for more than four years 
prior thereto, I was and had been a preference-eligible, 
regular letter carrier in the classified Civil Service in the 
Washington, D. C. office of the postal service. 


4. On August 31, 1949, I was notified in writing by E. B. 
Jackson, Chairman, Departmental Loyalty Board, Office 
of The Chief Clerk and Director of Personnel, Post Office 
Department, that the Departmental Loyalty Board had 
rendered a favorable decision in the adjudication of the 
loyalty considerations in my case. 


8 5. By a letter dated October 23, 1953, from the 
Postmaster of the United States Post Office, Wash- 


ington, D. C., Roy M. North, I was notified that I had 
been suspended from duty without pay effective at the 
close of business on October 23, 1953. The letter stated 
that, ‘‘This action is taken for security reasons and in 
accordance with instructions received from the Post Office 
Department. Your suspension will remain in effect until 
further notice.’’ 


6. By a letter dated November 2, 1953, signed by D. H. 
Stephens, Personnel Security Officer, Office of the Post- 
master General, I was informed that: 


‘‘Pursuant to the provisions of Executive Order 
10450 and the Security Regulations of the Postal 
Establishment, based on evidence developed in the 
investigation made of you as an employee of the 
Postal Establishment it is charged that your retention 
in employment is not clearly consistent with the inter- 
ests of National security in that: 
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(a) ‘*You have been a member of the Communist 
Party, an organization cited by the Attorney 
General as coming within the purview of Execu- 
tive Order 10450. 


In or about 1940, you were a member of the 
American Peace Mobilization, an organization 
cited by the Attorney General as coming within 
the purview of Executive Order 10450, and in or 
about 1940, as a selected delegate or observer, 
you attended the meeting of the organization 
held at Chicago, Illinois. 


You have been a member of the Washington 
Committee for Democratic Action, an organiza- 
cited by the Attorney General as coming within 
the purview of Executive Order 10450.’’ 


7. The charges contained in the November 2, 1953 letter 
were identical with those in the case referred to in para- 
graph 4 herein, upon which I had been investigated and 
found loyal by the Department Loyalty Board in 1949. 


8. By the November 2, 1953 letter, I was notified of my 
right to answer the charges in writing and my right to 
a hearing. 


9 9. On November 18, 1953, I answered the charges 
contained in the November 2, 1953 letter by saying, 
under oath: 


(a) ‘‘I am not nor have I ever been a member of the 
Communist Party. 


(b) I am not nor have I ever been a member of the 
American Peace Mobilization, nor did I know- 
ingly attend any meeting of said organization at 
Chicago at any time. A full explanation appears 
in transcript of previous hearing referred to later 
in this letter. 
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(c) I am not nor have I ever been a member of the 
Washington Committee for Democratic Action.’’ 
In this letter I also stated that, ‘“the alleged 
charges contained in your letter, all of which I 
deny, are the same as those contained in charges 
preferred against me in Loyalty case No. 755 on 
which a hearing was held March 2, 1949.’’ 


10. A hearing in my case was held before the Post 
Office Department Loyalty Board on the 17th day of De- 
cember 1953, at which I was represented by Counsel and 
again denied all charges under oath. 


11. By a letter dated February 12, 1954, N. R. Abrams, 
Assistant Postmaster General, Post Office Department, 
Washington, D. C., notified me that, ‘‘the Postmaster of 
Washington, D. C. has been directed to effect your re- 
moval from the position of carrier, effective immediately.’’ 


12. At no time have I ever acquiesced in the action taken 
by the Post Office Department nor have I ever resigned 
myself to the acceptance of such action as final. 


13. In March of 1954, I went to Senator Estes Kefauver 
for help to secure reinstatement. On March 18, 1954, 
Senator Kefauver wrote to the Postmaster General asking 
to be advised why that Department had tried me on the 
same charges of which I had been cleared under the loyalty 
program. On March 30, 1954, the Postmaster General 
wrote to Senator Kefauver as follows: 


10 ‘‘Mr. Dunean’s case is based on investigation made 
by the Federal Bureau of Investigation under the 

old loyalty program (Executive Order 9835). In this 
connection your attention is invited to Section 4 of 
Executive Order 10450 (Security), which provides as 
follows: ‘The head of each department and agency 
shall review or cause to be reviewed, the cases of all 
civilian officers and employees with respect to whom 
there has been conducted a full field investigation 
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under Executive Order No. 9835 of March 21, 1947, 
and, after such further investigation as may be ap- 
propriate, shall readjudicate, or cause to be readjudi- 
cated, in accordance with the said act of August 26, 
1950, such of those cases as have not been adjudicated 
under a security standard commensurate with that 
established under this Order.’ It will be seen there- 
fore that under the provisions of Executive Order 
10450, regardless of whether Mr. Duncan was cleared 
under the old loyalty program, it was required that 
his case be readjudicated under the new standards 
of this security program. The hearing afforded Mr. 
Duncan was handled in strict accordance with pre- 
scribed regulations; he was represented by counsel, 
and all of the evidence was given the most thorough 
and careful review.”’ 


14. On March 30, 1954, I wrote to the President of the 
United States asking him to help me secure reinstatement. 


In that letter I told him about my situation and asked 
for a review of my case. 


15. By a letter dated April 5, 1954, Gerald D. Morgan, 
Administrative Assistant to the President, wrote me that, 
‘the Post Office Department is being asked to review the 
record in your case in the light of your letter. When that 
has been completed, the Department will communicate with 
you further.”’ 


16. By a letter to me dated April 29, 1954, Arthur E. 
Summerfield, Postmaster General, referred to my letter 
to the President and told me that it had been referred to 
him with the request that a careful review be made of 
all of the circumstances pertaining to my dismissal as an 
employee of the Post Office Department. The Postmaster 
General stated in this letter, ‘‘I have complied with this 
request and have discussed the matter in detail.’’ The 
Postmaster General thereupon reaffirmed the unfavorable 
decision that had been made on February 12, 1954. 
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17. After this April 29, 1954 adverse decision of the 
Postmaster General, I discussed with my counsel the ad- 
visability of filing suit, but I had no money for expenses 
and fees. 


a 18. In the Summer or late Spring of 1954, I was 

told that Kendrick M. Cole had filed suit in the 
United States District Court for the District of Columbia 
praying for a declaratory judgment and an order restoring 
him to his position in the Department of Health, Educa- 
tion and Welfare. I was advised that he had been sep- 
arated from his position under Executive Order 10450 and 
that as far as the law was concerned his case was identical 
in all material respects to my own. I was advised not to 
start a legal action but to await the result of the Cole 
case as it would be controlling in my own case. 


19. I heard of Judge Holtzoff’s decision against Cole 
in the Fall of 1954 and also heard that the ease had been 
appealed as a test case. I decided to continue my attempts 
to secure Administrative relief. 


20. In the Spring of 1955, in a further attempt to clear 
myself of the charges, I requested the United States Civil 
Service Commission to determine my suitability for fur- 
ther employment in the Federal Service, other than the 
Post Office Department, from which I had been removed 
on February 15, 1954 under the provisions of Executive 
Order 10450. By a letter dated April 12, 1955, Kimball 
Johnson, Chief, Investigations Division, Bureau of De- 
partmental Operations, United States Civil Service Com- 
mission, informed me that in response to my request, 
‘“‘Your case is now under consideration by the Commis- 
sion. The Commission will complete action in your case 
at the earliest possible date and you will be notified of 
the decision.”’ 


21. By a letter dated June 6, 1955, signed by Kimball 
Johnson, Chief, Investigations Division, Bureau of De- 
partmental Operations, United States Civil Service Com- 
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mission, I was notified that, ‘‘After consideration of all 
the facts and circumstances in your case, it has been 
determined that insofar as your removal from the Post 

Office Department on February 15, 1954 is con- 
12 cerned, you may be considered for further Federal 

employment in any other department or agency; 
providing that after the consultation required under Public 
Law 733, the prospective employing agency determines that 
such employment would be clearly consistent with the 
interests of national security.’’ 


22. I heard of the unfavorable decision of the Court of 
Appeals in the Cole case in the Summer of 1955 and knew 
that Cole’s lawyers were appealing to the Supreme Court. 


23. On February 1, 1956, my wife Ada L. Duncan, who 
had been separated from the Government Printing Office 
as a security risk on the grounds that she maintained a 
close and sympathetic association with me, wrote to Sen- 
ator Thomas Hennings, Chairman of the Sub-Committee 


on Constitutional Rights of the Judiciary Committee of 
the Senate, and asked him to intercede in our cases. 


24. On March 27, 1956, I wrote to the Office of the Post- 
master General inquiring whether my security case could 
be reviewed and a favorable decision granted so as to per- 
mit me to obtain employment in the Philadelphia, Pa. 
Post Office. 


25. By letter dated April 9, 1956, D. H. Stephens, Per- 
sonnel Security Officer, Office of the Postmaster General, 
in answer to my March 27 inquiry stated as follows: ‘‘Sec- 
tion V (g) (3) of the Department Security Regulation 
provides as follows: ‘If he (the Postmaster General) 
does not find that reinstatement of the suspended em- 
ployee to any position in the postal establishment is clearly 
consistent with the interests of the national security, he 
shall terminate the employment of the suspended em- 
ployee.’ Thus, at the time the decision was reached to 
separate you from your position in the Washington, D. C., 
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Post Office consideration was also given to whether the 
evidence was such that it would be consistent with na- 
tional security to continue your employment in some other 
position in the postal service. The evidence was such that 
this could not properly be done. A review of your file, 

upon receipt of your letter, shows no change in the 
13 evidence. It is regretted that in view of all of the 

cireumstances, the Department cannot act favorably 
upon your request.”’ 

26. On Jume 11, 1956, the Supreme Court of the United 
States handed down its decision in the case of Kendrick 
M. Cole v. Philip Young, et al. 

27. On June 13, 1956, a previously scheduled review of 
my case and that of my wife was presented to the Hen- 
nings Sub Committee by the former Senator from Wash- 
ington, Harry P. Cain. 

28. On June 19, 1956, I wrote to the Postmaster Gen- 


eral making a formal request that the action by which 
my employment with the Post Office Department was 
terminated be vacated and that I be restored to active 
duty with back pay, on the ground that my termination 
had been unjustified and unwarranted under the law. 


29. By a letter dated June 29, 1956, Maurice H. Stans, 
Deputy Postmaster General, stated that my June 19, 1956 
letter had been received and that, ‘‘We are informed that 
the Attorney General is studying the effect of the recent 
Supreme Court ruling upon cases of this category, and 
we will, of course, be guided by such decision as may be 
reached.”’ 


30. By a letter dated August 3, 1956, my attorney for 
me, renewed my request to the Postmaster General for 


reinstatement with back pay. 
31. By a letter dated August 28, 1956, N. R. Abrams, 


Acting Postmaster General, wrote my lawyer as follows: 
‘‘Mr. Duncan was separated from his position on February 
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15, 1954, and in the 28 months intervening up to his letter 
of June 19, neglected to pursue his claim for reinstate- 
ment through appropriate court proceedings. In view of 
this delay, it is the opinion of this department that he has 
been guilty of laches in pursuing his case. Under the cir- 
cumstances, it is necessary that the request for Mr. Dun- 
ean’s reinstatement be denied.’’ 


14 32. On August 31, 1956, my attorney, for me, 

wrote to Mr. Philip Young, Chairman of the Civil 
Service Commission, informing him of the August 28, 
1956 action of the Acting Postmaster General and request- 
ing that the Civil Service Commission order the Post 
Office Department to restore me to the position from which 
I had been dismissed. 


33. By a letter dated September 17, 1956, Mr. Philip 
Young, Chairman of the United States Civil Service Com- 
mission notified my attorney that, ‘‘Careful consideration 
has been given to your request to reinstate Mr. Duncan. 
However, the Commission is not in a position to grant 
your request and it is therefore denied. You may consider 
this notice to exhaust Mr. Duncan’s administrative reme- 
dies before the Commission.’’ 


34. On October 24, 1956, my attorney filed the instant 
action. 
35. I have not been restored to my position in the Post 


Office Department. 
JoHNNIE C. Duncan 


Subscribed and sworn to before me this 2nd day of 
January, 1957. 
AnnE Mazn 
Notary Public, D. C. 


My Commission Expires January 1, 1962. 
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15 Filed Feb. 7, 1957 
Motion by Defendant for Summary Judgment 

Defendant moves the Court for summary judgment upon 
the grounds that there is no genuine issue as to any mate- 
rial fact and that defendant is entitled to judgment as a 
matter of law. 

In support of this motion, the Court is respectfully re- 
ferred to the Affidavit of Vincent J. Mastrovito sub- 
mitted in support of this motion, and to defendant’s 
memorandum of points and authorities in support of this 
motion and in opposition to plaintiff’s motion for sum- 
mary judgment. 

Gro. C. Dovs 
George Cochran Doub 
Assistant Attorney General 


D. B. MacGuryreas 
Donald B. MacGuineas 
Attorney, Department of Justice 


Howarp E. SHarrro 
Howard E. Shapiro 
Attorney, Department of Justice 


16 Filed Feb. 7, 1957 
Affidavit of Vincent J. Mastrovito 


17 AFFIDAVIT 


Crry or WASHINGTON 6 
District or COLUMBIA . 


Vincent J. Mastrovito, being first duly sworn on oath, 
deposes and says: 


That he is now and at all times since Jauuary 1, 1949, 
has been the duly appointed, qualified and acting superin- 
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tendent of personnel of the City Post Offce in the City of 
Washington, D. C.; that he has in his possession as such 
officer the personnel records of said post office, including 
the personnel record of Johnnie C. Duncan who was a 
regular carrier of said post office until February 15, 1954; 
that Johnnie C. Duncan was separated from the Postal 
Service on February 15, 1954; that at the time of separa- 
tion of Johnnie C. Duncan as aforesaid, Charles F. Smith 
was a substitute carrier in said post office; that after the 
separation of Johnnie C. Duncan, the said Charles F. 
Smith was converted on March 16, 1954, from substitute 
carrier to regular carrier to fill the vacancy created by the 
separation of Johnnie C. Duncan; that Charles F. Smith 
had been a regular carrier at all times since March 16, 
1954, in the City Post Office at Washington, D. C., and re- 
ceived in salary the sum of $6,125.15 from March 16, 1954 
to September 30, 1955, both dates inclusive; that beginning 
October 1, 1955, payments of compensation of postal em- 
ployees at the City Post Office in Washington, D. C. have 
been made from the Regional Controller’s Office of the 
Post Office Department at Richmond, Virginia; that affi- 
ant was on this date informed by the Regional Controller’s 
Office at Richmond, Virginia, that Charles F. Smith has 
received the sum of $6,364.35 for the period from October 
1, 1955 to January 25, 1957, both dates inclusive, that the 
total sum received by Charles F. Smith from March 16, 
1954 to January 25, 1957, both dates inclusive, is $12,489.50. 


Vincent J. Masrroviro 


Subscribed and sworn to before me this 31st day of Jann- 
ary, 1957. 


Heten H. Evererr 
Notary Public for the District 
of Columbia, residing at Wash- 
ington, D. C. 


My commission expires: 
October 14, 1959 
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19 Filed Mar. 11, 1957 
Order 

This cause, having been submitted on plaintiff’s motion 
for summary judgment and defendant’s motion for sum- 
mary judgment, and the Court having considered all the 
pleadings, affidavits, and memoranda of law submitted 
herein and having heard arguments of counsel: 

Now, THEREFORE, it is by the Court this 11th day of 
March, 1957, OnpERED: 

That the plaintiff’s motion for summary judgment be 
denied, and that the defendant’s motion for summary judg- 
ment, be and it hereby is, granted, and that the complaint 
be, and it hereby is, dismissed. 

Marraew F. McGuire 
Judge 


20 Filed Mar. 28, 1957 


Notice of Appeal 


Notice is hereby given this 28th day of March, 1957, 
that Johnnie C. Duncan, plaintiff hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 11th 
day of March, 1957 in favor of Defendant, Arthur E. 
Summerfield and against said Johnnie C. Duncan, plaintiff. 

Byron N. Scorr 
Attorney for Plaintiff 
017 Wyatt Building 
Washington, D. C. 
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QUESTION PRESENTED 


Whether a dismissed letter carrier’s claim for reinstate- 
ment is barred by laches, where he delayed 32 months in 
bringing action and such reinstatement would result in the 
Government’s paying two salaries for the performance of 
the job, even though the employee made various protests 
to other Government officials outside the Post Office 
Department. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,867 


JoHunniE ©. DuNcAN, APPELLANT 
v. ’ 


ArtHuR B. SUMMERFIELD, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant is a veteran’s preference eligible with clas- 
sified civil service status who was formerly employed as a 
regular letter carrier at the Post Office in Washington, D. C. 
(J, &, 6). 

On October 23, 1953, the Postmaster at Washington noti- 
fied appellant that he was suspended from duty without pay 
for security reasons in accordance with instructions re- 
ceived from the Post Office Department (J.A. 6). On 
November 2, 1953, appellant received a letter of charges 
signed by the Personnel Security Officer of the Office of the 
Postmaster General, pursuant to Executive Order 10450 
(18 F. R. 2489), charging that his retention in employment 
was ‘‘not clearly consistent with the interests of national 
security’’ in that appellant had been a member of the Com- 
munist Party; a member and a ‘‘delegate or observer”’ of 


> (1) 
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the American Peace Mobilization, an organization cited by 
the Attorney General as coming within the purview of 
Executive Order 10450; and a member of the Washington 
Committee for Democratic Action, also cited by the Attor- 
ney General. This letter informed appellant of his right 
to file an answer and to have a hearing (J.A. 6-7). Appel- 
lant, answering the charges under oath, denied membership 
in the Communist Party and the American Peace Mobiliza- 
tion; denied ‘‘knowingly’’ having attended any meeting of 
“the latter organization; and denied membership in the 
Washington Committee for Democratic Action (J.A. 7-8). 
On December 17, 1953, appellant received a hearing before 
a Post Office Department Board at which he appeared and 
was represented by counsel (J.A. 8). On February 12, 1954, 
the assistant Postmaster General notified appellant that 
the Postmaster at Washington had been directed to dismiss 
him from his position as of that date (J.A. 8). 

On March 16, 1954, Charles F. Smith, a substitute car- 
rier, was converted to regular carrier to fill the vacancy 
created by the separation of appellant. Mr. Smith is pres- 
ently employed in this capacity and the total pay he has 
received to date exceeds $12,489.50 (J.A. 13-15). 

In March 1954, appellant applied to a Senator and to 
the President for assistance in securing reinstatement. 
Appellant’s request was referred to the Post Office Depart- 
ment, which reviewed the record of his case and reaffirmed 
its original decision (J.A. 8-9). 

In the summer or late spring of 1954, appellant learned 
that one Kendrick M. Cole had filed a suit in the District 
Court here for reinstatement to a position in the Depart- 
ment of Health, Education, and Welfare from which he had 
been removed under Executive Order 10450. Appellant 
was advised not to file an action to secure his reinstatement 
as the decision in the Cole case would be controlling in his 
case. Instead, appellant applied to the Civil Service Com- 
mission early in 1955 to determine his suitability for em- 
ployment with agencies other than the Post Office Depart- 
ment, and on June 6, 1955, he was informed that he could be 
considered for employment by any other department or 
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agency. In February 1956 appellant’s wife asked the 
Chairman of the Sub-Committee on Constitutional Rights 
of the Senate Judiciary Committee to intercede in his 
behalf. On March 27, 1956, appellant wrote the Post Office 


Department asking whether his security case could be re- | 
veiwed so as to permit him to work in the Post Office at | 


Philadelphia. On April 29, 1956, he was informed that the 
Post Office Department did not find that he was eligible 
for employment in any position in the postal service (J.A. 
10-12). 

On June 19, 1956, after the Supreme Court’s decision in 
Cole v. Young, 350 U.S. 536, appellant wrote to the Post- 
master General requesting that he be restored to duty with 
back pay on the ground that his dismissal was unjustified 
and unwarranted under law. Appellant renewed his re- 
quest for reinstatement through his attorney on August 3, 
1956. On August 28, 1956, the Acting Postmaster General 
informed appellant’s counsel that: 


. in the 28 months intervening up to his letter of 
June 19 [appellant] neglected to pursue his claim for 
reinstatement through appropriate court proceedings. 
In view of this delay, it is the opinion of this depart- 
ment that he has been guilty of laches in pursuing his 
ease. (J.A. 12) 


Appellant’s request was, therefore, denied and he filed 
this action for reinstatement on October 24, 1956 (J.A. 
1-3). 

Appellee filed an answer pleading laches (J.A. 3, 4). 
Cross motions for summary judgment were filed together 
with supporting affidavits (J.A. 4-15). District Judge Mc- 
Guire entered an order granting appellee’s motion, denying 
appellant’s motion, and dismissing the complaint (J.A. 16). 


SUMMARY OF ARGUMENT 
This action for reinstatement by a former letter carrier 
was correctly dismissed on the ground of laches. Appel- 


lant delayed 32 months after his dismissal before bringing 
action. In the meantime, another employee was appointed 
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to his position and has been paid over $12,000 in salary. 
Reinstatement of appellant at this late date would preju- 
dice the Government by requiring it to pay two salaries for 
the performance of one job and probably disrupt the or- 
ganization of the Post Office. 


ARGUMENT 


Appellant’s Claim Is Barred by Laches 


Appellant’s suit for reinstatement to Government serv- 
ice was filed in the District Court two years and eight 
months after his final dismissal on February 15, 1954. This 
Court has consistently held that comparable delays in ini- 
tiating reinstatement suits constitute a bar to maintenance 
of judicial action. See Drown v. Higley, —— U.S. App. 
D.C. ——, —— F. 2d (No. 13513, decided May 16, 
1957) ; O’Connor v. Summerfield, 99 U.S. App. D.C. 249, 239 
F. 2d 69 (1956) ; Haas v. Overholser, 96 U.S. App. D.C. 22, 
223 F. 2d 314 (1955); Wunderle v. Kimball, U.S. App. 
D.C. ——, 201 F. 2d 707 (1952); Baxter v. Pace, 89 U.S. 


App. D.C. 392, 193 F. 2d 20 (1951); Grasse v. Snyder, 89 
U.S. App. D.C. 352, 192 F. 2d 35 (1951) ; Caswell v. Morgen- 
thau, 69 U.S. App. D.C. 15, 98 F. 2d 296 (1938), cert. den. 
305 U.S. 596. 


To escape the consequences of his own delay, appellant 
argues that he was diligent in pursuing various nonjudi- 
cial remedies. The law of this Circuit is that an employee 
who believes himself wrongfully dismissed from Govern- 
ment service must challenge such dismissal in the courts 
promptly after he has exhausted the required administra- 
tive remedies. Certainly it is clear that writing letters of 
protest to public officials does not excuse this requirement. 
As this Court said in Grasse v. Snyder, supra: 


1 The record contains an immaterial variance in the precise date 
of dismissal. The dismissal letter stated that appellant’s dismissal 
was “effective immediately” and was dated February 12, 1954 
(J.A. 8). The affidavit of the superintendent of personnel of the 
City Post Office states that appellant was separated on February 
15, 1954 (J.A. 15). 





5 


We are not impressed with plaintiff’s contention 
that by writing vitriolic letters about his discharge to 
various influential people after his appeal was finally 
decided, he was acting diligently in a sincere effort to 
regain the position (89 U.S. App. D.C. at 353, 192 F. 2d 
at 37). 


See also Wunderle v. Kimball, supra. Even bringing a de- 
fective legal action does not avoid the bar of laches. Baz- 
ter v. Pace, supra; Drown v. Higley, supra. 

Nor are attempts to obtain discretionary administrative 
review a substitute for legal action. Elchibegoff v. Dulles, 
123 F. Supp. 831 (D. D.C. 1954), affirmed per curiam, 95 
U.S. App. D.C. 362, 222 F. 2d 53, cert. den. 350 U.S. 874. 
Indeed, appellant wrote to the Civil Service Commission 
in the spring of 1955 for a review of his eligibility for em- 
ployment with government agencies other than the Post Of- 
fice Department and, as his affidavit shows, he did not com- 
municate at all with the Post Office Department after his 
dismissal on February 15, 1954, until March 27, 1956 (J.A. 
9,11). ; 

Appellant’s contention that because he believed that Cole 
v. Young would control his case, he was permitted to pro- 
crastinate in filing his own action until that case was finally 
decided, is without any foundation in federal decisions. 
The Post Office Department had no way of knowing that 
appellant was waiting the outcome of Cole v. Young, before 
asserting his own claim to reinstatement. Appellant never 
so advised the department. In the meantime, appellant’s 
vacant position was filled. Appellant’s last communica- 
tion from the Postmaster General about his case was April 
29, 1954. He did not communicate again with the Post- 
master General until March 27, 1956, nearly two years 
later. 

The state court cases cited by appellant to support his 
contention that he did not need to file suit while Cole v. 
Young was being litigated are not controlling, in the light 
of this Court’s decisions, supra. Furthermore, in none of 
those cases was it established that the state government 
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was prejudiced by the employee’s delay in filing suit. 
Here, on the other hand, an order of reinstatement would 
carry with it a right to back pay. 36 Comp. Gen. 225.7 But 
since appellant’s successor has already been paid more 
than $12,000 in salary (J.A. 15), reinstatement of appel- 
lant would mean that the Government would be paying 
twice for the performance of that job, and the organization 
of the employees at the Washington Post Office would prob- 
ably be disrupted, elements of prejudice referred to in 
United States ex rel. Arant v. Lame, 249 U.S. 367, 372: 


When a public official is unlawfully removed from 
office, whether from disregard of the law by his su- 
perior or from mistake as to the facts of his case, ob- 
vious considerations of public policy make it of first im- 
portance that he should promptly take the action req- 
uisite to effectively assert his rights, to the end that 
if his contention be justified the Government service 
may be disturbed as little as possible and that two 
salaries shall not be paid for a single service. 

Under circumstances which rendered his return to 
the service impossible, except under the order of a 
court, the relator did nothing to effectively assert his 
claim for reinstatement to office for almost two years. 
Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appro- 
priate in the interests of justice and sound public 


policy. 
See also Grasse v. Snyder and Caswell v. Morgenthau, 
supra, 
According to his own argument, appellant’s situation 
is identical with that of the plaintiff in Cole v. Young. 


2 That decision (No. B-129169, Sept. 20, 1956) holds that a postal 
employee whose dismissal was invalid under Cole v. Young is en- 
titled to back pay under 5 U.S.C. 652(b) (1). 
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He was in that situation as soon as his dismissal became 
final; he could have taken the same action as Cole; and he 
has offered no valid justification for the 32 months’ delay 
during which he failed to pursue the remedies which the 
courts offered him. 

Accordingly, the judgment of the District Court should 
be affirmed on the ground of laches. 


Respectfully submitted, , 


Grorce Cocuran Dovs 
Assistant Attorney General 
Ourver GascH 
United States Attorney 
Paut A. SwEENEY 
Donatp B. Macecurneas 
Beatrice M. Rosenwarn 
Attorneys, Department of Justice 
Attorneys for Appellee. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13867 


JOHNNIE C, DUNCAN, APPELLANT 
ei 
ARTHUR E. SUMMERFIELD, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


PETITION OF APPELLEE FOR REHEARING IN BANC 


Appellee respectfully petitions the Court, in accordance 
with Rule 26 of its General Rules, for a rehearing of the de- 
cision entered in the above case, No. 13.867, decided De- 
cember 31, 1957. 


STATEMENT OF FACTS 


The facts are fully stated in the brief for appellee (pp. 1-4). 

This is a suit by a former Government employee seeking 
reinstatement to the position from which he was dismissed 
and back pay from the time of his dismissal. Appellant was 
dismissed under the Personnel Security Program promulgated 
by Executive Order 10450 (18 F. R. 2489). The appellant 
did not occupy a sensitive position. He claims the right to 
be reinstated on the authority of Cole v. Young, 351 U. 8. 
536, which holds that the statute underlying Executive Order 
10450 (64 Stat. 476, 5 U. S. C. 22-1) does not authorize sum- 
mary dismissal of federal employees from non-sensitive posi- 

453027—58 (1) 
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tions. The Government did not contest the validity of this 
contention but relied solely upon the defense of laches. 

Appellant received his final notice of dismissal on February 
12, 1954. He did not file suit challenging the legality of his 
dismissal before the Supreme Court’s decision in Cole v. 
Young, supra, in June 1956. In fact, he did not begin his 
action for reinstatement until October 24, 1956. Noting the 
long delay between dismissal and suit, the District Court 
granted summary judgment for the Government on the ground 
of laches. Appeal was taken and on December 31, 1957, a 
panel of this Court announced its opinion in Duncan v. Sum- 
merfield, No. 13,867, reversing the District Court on the ground 
that there was no showing of unreasonable delay in prose- 
cuting the claim for reinstatement, and that there was no 
showing that the Government was prejudiced as a result of 
the delay. Chief Judge Edgerton announced the opinion of 
the Court. Judge Bazelon concurred with him and Judge 
Miller dissented. On the authority of this decision. the judg- 
ments of the District Court in Tucker v. Brucker, No. 13,876, 
and Bernabei v. Summerfield, No. 13,877. cases almost indis- 
tinguishable from the instant case, were reversed, per curiam, 
Chief Judge Edgerton being joined by Judge Bazelon. Judge 
Bastian dissented on the ground that the suits were barred 
by laches. 

REASONS FOR GRANTING THE PETITION FOR REHEARING IN 
BANC 

The decisions of the majority in these cases appear to ignore 
the considerations of public administration underlying the 
doctrine of laches in civil service cases, import a new require- 
ment of proof into the defense of laches, and disregard the 
showing in the records in these cases that the Government 
has been substantially prejudiced by appellants’ delay. 

The doctrine of laches, as developed by the Supreme Court 
and by this Court, is the principal legal instrument for ac- 
commodating litigation over specific Government jobs with 
the requirements of continuity and efficiency in public ad- 


*A separate petition for a rehearing in banc is being filed in the Tucker 
and Bernabei cases. 


dal 


a 


3 


ministration. In no other area of employment is litigation 
for jobs as significant as in the civil service. Indeed, in the 
field of private employment, suits for restitution of particular 
positions are exceptional, despite the effects of collective bar- 
gaining. In Government employment, on the other hand, 
such suits are common where an employee feels that he has 
been improperly discharged. In Government, as in private 
employment, there are continuous changes in the personnel 
requirements needed to get things done. These changes come 
from many sources: reduced agency budgets; reassignment of 
functions; promotions; technological changes; changes in law 
and national policy—the list is as varied as the business of 
Government. Unlike private employment, however, the im- 
pact of such changes upon individual jobs can always be chal- 
lenged in the courts for their validity under the civil service 
laws. Thus, the threat of litigation underlies every dismissal 
for cause, every reorganization leading to a reduction in force, 
and every separation in the interests of national security. 
Such a threat could hamstring efficient personnel administra- 
tion in Government but for the operation of laches as a defense 
which minimizes the potential disruption which such suits may 
cause to the public service. The employee who feels that his 
statutory rights have been violated must act swiftly to assert 
those rights: he cannot wait until changes in the public busi- 
ness, accrual of large sums of back pay for work not performed, 
or the intervening rights of succeeding employees render his 
reinstatement inequitable. 

In our view, the decisions of the majority in these cases did 
not adequately consider the foregoing factors as they are pre- 
sented by the records here. Indeed, we believe that the de- 
cisions have thrown doubt upon the whole doctrine of laches as 
applied to civil service litigation. This can be seen by review- 
ing the majority’s opinion in the light of the total body of 
decisions dealing with questions of laches in civil service liti- 
gation. We submit that it is now very difficult, if not im- 
possible, to determine what kind of record is required to sustain 
the defense of laches or to define the nature of the burden on 
the Government in long-delayed suits for reinstatement. 
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The decision of the Supreme Court in United States ez rel. 
Arant v. Lane, 249 U. S. 367, 372, treated a delay equal to the 
periods here involved as creating a presumption of prejudice 
to the Government: 


Under circumstances which rendered his return to the 
service impossible, except under the order of a court, 
the relator did nothing to effectively assert his claim 
for reinstatement to office for almost two years. Such 
a long delay must necessarily result in changes in the 
branch of the service to which he was attached and in 
such an accumulation of unearned salary that, when 
unexplained, the manifest inequity which would result 
from reinstating him renders the application of the 
doctrine of laches to his case peculiarly appropriate in 
the interests of justice and sound public policy. 


For many years the opinion of this Court reflected the op- 
eration of this presumption. In finding laches, the Court 
simply adverted to the delay in filing suit, without detailing 
facts demonstrating prejudice to the Government. See, e. g., 
Haas v. Overholser, 96 U.S. App. D. C. 22, 223 F. 2d 314; 
Grasse v. Snyder, 89 U.S. App. D. C. 352, 192 F. 2d 35; Cas- 
well v. Morgenthau, 69 App. D. C. 15, 98 F. 2d 296, 
certiorari denied, 305 U.S. 596. Recently, however, in Gurley 
v. Wilson, 99 U. S. App. D. C. 336, 239 F. 2d 957, the pre- 
sumption was abandoned and the Government was put on 
notice that the record must show the basis of the claim of 
prejudice to sustain the defense of laches. As indicated above, 
there are three ways by which prejudice arising from delay in 
suing for reinstatement may be shown—by changes in the 
operations of the agency; by accrual of substantial quantities 
of back pay for work not performed; and by the intervention 
of the rights of a succeeding employee. We submit that the 
records here clearly reflected these conditions. 

The record in the Tucker case shows that substantial 
changes have occurred in the operating agency and that the 
rights of other employees have intervened. Tucker was a 
fork-lift operator at an Army storage depot. At the time of 
his suspension there were three such positions; only two are 
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required now. If Tucker is reinstated, it will be necessary to 
establish a third position and then conduct a reduction-in- 
force proceeding to eliminate the unnecessary job (Tucker, J. 
A, 25, 27). 

Similarly, in the Duncan case the rights of another employee 
have intervened. Duncan was a regular letter carrier in 
Washington, D. C. On March 16, 1954 a substitute carrier 
was converted to regular carrier and assigned to the vacancy 
created by Duncan’s dismissal (Duncan, J. A. 13-15). 

In all three cases the record shows that as of the time the 
cases were submitted to the District Court each appellant had 
accrued claims of back pay exceeding $12,000—salary which 
accrued in large part while the appellants delayed filing suit 
for reinstatement. 

If the uncontested materials filed herein are inadequate to 
demonstrate prejudice to the Government, it is difficult to see 
how it can ever be shown. 

The majority seems to recognize that prejudice is present, 
but dismisses this by stating that it results from the Govern- 
ment’s wrongful discharge of appellants rather than from their 
delay in filing suit. The defense of laches, however, has noth- 
ing to do with the rightness or wrongness of the acts challenged. 
Every plaintiff asserts that the acts he complains of are wrong- 
ful. The merits of a case are irrelevant to the question of 
laches, which is a bar to the right to litigate the merits and 
nothing more. See Grasse v. Snyder, 89 U. S. App. D. C. 
352, 192 F. 2d 35, 38. 

The majority rejects the showing that Duncan had been 
replaced on the ground that “it cannot reasonably be assumed 
that if a man dismissed for security reasons in 1954 had im- 
mediately sued, or given notice that he might sue, his job 
would have been kept open for him” (slip decision, p. 4). This 
implies a new element in laches. Not only must delay and 
prejudice be shown, but the Government must further offer 
proof on the hypothetical question “If this suit had been filed 
seasonably, would you have treated plaintiff’s vacated position 
differently?” We are at a loss as to how we are to furnish evi- 
dence of hypothetical events which might have happened, or 
administrative decisions which might have been made. And 
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even if, as the opinion of the majority indicates, this question 
may be answered by assumptions, the matter is not foreclosed 
by the assumption that appellants’ jobs might not have been 
kept open. If a timely suit had been filed, the employing 
agencies would at least be on notice that the positions were at 
stake in litigation. They could then have taken steps to treat 
them on a contingent basis, a practice indicated by proper per- 
sonnel administration. Further, the agencies would have been 
able to allow for the contingent liabilities of a back pay award 
in rendering their budgetary estimates. 

Because appellant here and appellants in Tucker and Berna- 
bei made private determinations, known only to themselves 
and their counsel, that they would withhold suit for reinstate- 
ment pending the outcome of the litigation in Cole v. Young, 
the majority finds that the delay involved was reasonable. 
It finds this despite the fact that during appellants’ two years 
of silence, the employing agencies had no way of knowing that 
their former positions would be the subject of litigation if this 
Court’s decision in Cole v. Young was reversed by the Supreme 
Court. As far as anyone except appellants knew, they had 
abandoned their claims for reinstatement. Until the Duncan 
case, it had never been held by any federal Court of Appeals 
that an uncommunicated decision to await the outcome of 
another’s suit excused failure to sue promptly for reinstate- 
ment. To be sure, the filing of a test case may well be a 
reasonable ground for postponing other litigation on the same 
issue, or for filing the other actions promptly and holding 
them in abeyance until the test case is decided. But this is an 
arrangement which should be made consensually by the par- 
ties. If a defendant refuses to accept such an arrangement in 
circumstances where the refusal is unreasonable, then in equity 
and good conscience he may be estopped from asserting laches. 
But at the very least, agencies in the public service should 
have the opportunity in the first instance of determining 
whether their operating requirements permit them to consent 
to a postponement pending the outcome of the test case. It 
is unfair to treat the agencies of government as having con- 
sented to long delays of which they have never had notice. 
Yet this result follows from these decisions. 
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Finally, if appellant here and appellants in Tucker and 
Bernabei may freely delay suit pending the outcome of Cole v. 
Young without giving notice to the appropriate government 
officials, then other plaintiffs who delayed suing for reinstate- 
ment because counsel advised them to await the outcome of 
these laches cases may now start their own long-delayed suits. 
At the present time, there are pending in the District Court at 
least twelve cases, all arising out of Cole v. Young, in which 
the plaintiffs contend that they delayed filing suit because 
they were awaiting the outcome of that case. The instant 
decisions may be expected to call forth more such claims. 


CONCLUSION 


This case and the Tucker and Bernabei cases present a 
major question in the administration of the civil service laws. 
Until now, the courts have insisted that suits for reinstate- 
ment be filed promptly to minimize the disruption which at- 
tends upon the normal delays of administrative and judicial 
review in civil service dismissals. Under the present decisions 
the status of laches as a defense in reinstatement cases is un- 
certain. Moreover, the votes of the two dissenting judges in 
these cases indicate a substantial difference on this issue 
among the members of the court—two judges for and two 
judges against. In view of the importance of this Court as 
the principal forum for the litigation of civil service matters, 
and the past significance of the defense of laches in such cases, 
this difference of opinion should be definitely resolved by the 
Court sitting in banc. 

Respectfully submitted. 


GrorcGe CocHran Dovus, 
Assistant Attorney General, 


Ourver GascH, 
United States Attorney, 


Paut A. SWEENEY, 

Donatp B. MacGuIngas, 
Howarp E. SHaprro, 

Attorneys, Department of Justice. 
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